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Please note:

The following is a transcript of slides used for this lecture. The purpose of these slides is to provide a visual aid for an oral presentation. Slides should not be mistaken for a summary of the lecture. Many points are made in the lecture which require no visual aid.

 An Introduction to the English Law of Contract
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Suggested Reading

Richard Stone, The Modern Law of Contract, 5th ed. London: Cavendish 2003
Ewan McKendrick, Contract Law, 5th ed. Basingstoke: Palgrave 2003
Guenter Treitel, The Law of Contract, 11th ed London: 2003
Anson's Law of Contract, 28th ed. by Jack Beatson, Oxford: OUP 2002

All books above are available at the GBZ library, Dorotheenstr. 65

Contract law in the Iolis collection of student texts on CD-ROM, GBZ Jägerstraße 10-11

1. Introduction

See Iolis collection, above.

2. Intention to create legal relations

Atkin LJ in Balfour v Balfour [1919] 2 KB 571 (CA)
“… there are agreements between parties which do not result in contracts within the meaning of that term in our law. The ordinary example is where two parties agree to take a walk together, or where there is an offer and an acceptance of hospitality. Nobody would suggest in ordinary circumstances that those agreements result in what we know as a contract, and on of the most usual forms of agreement which does not constitute a contract appears to me to be the arrangements which are made between husband and wife.“
Megaw J in Edwards v Skyways Ltd [1964] 1 WLR 349 (QBD):
“Where the subject-matter of the agreement is not domestic or social, but is related to business affairs, the parties may, by using clear words, show that their intention is to make the transaction binding in honour only, and not in law; and the courts will give effect to the expressed intention. ...

… in a case of this nature the onus is on the party who asserts that no legal effect was intended, and the onus is a heavy one.“
Lord Bingham in Edmonds v Lawson [2000] 2 WLR 1091 (CA):
"When, as the culmination of a long process of application, short-listing and interview an offer is formally made and formally accepted it would in our judgment be surprising to infer that the parties intended to bind themselves in honour only." 
3. Offer and acceptance

Elements of an offer

Conduct which proposes an agreement
on terms which

are sufficiently clear and complete

and give the impression of being intended 

  to be legally enforceable if accepted

and which is communicated to the offeree

4. Consideration and form

Consideration: definition

Lush J in Currie v Misa (1875) LR 10 Ex 153:
“a valuable consideration, in the sense of the law, may consist either in some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility given suffered, or undertaken by the other.” 
Levels of form requirements

1. Deed: entire agreement in writing, signed by parties and a witness. Previously also required seal
2. In writing: entire agreement needs to be written, may also require signature(s)

3. Evidenced in writing: a document is required which contains at least some parts of the agreement

4. No form required

Case: Actionstrength Ltd v International Glass Engineering In.Gl.En. SpA and others [2003] UKHL 17, 2 AC 541 (HL)

Link to the House of Lords Website (HTML):

http://www.parliament.the-stationery-office.co.uk/pa/ld200203/ldjudgmt/jd030403/action-1.htm
Misrepresentation

1. During contractual negotiations,
2. one party represents facts, 
3. which are material to the contract, 
4. on which the other party relies, 
5. which causes the other party to enter into the contract,
6. as was intended by the one party.
Two mistake cases:

Coutourier v Hastie (1856) 5 HLC 673 (HL) 
Great Peace Shipping v Tsavliris Salvage [2003] QB 679 (CA)
Duress

A party may rescind a contract on the ground of duress if
this party was subjected to pressure which was illegitimate and

this pressure was great enough to give rise to the compulsion of this party’s will. 
English law distinguishes between duress against the person, against goods, and economic duress.
Undue Influence

Courts may set aside a contract (most frequently guarantees) for undue influence if
there is a relationship of trust and confidence (presumed for spouses, parents and young children, solicitor and client, doctor and patient) and
the terms of the contract are “not readily explainable by the relationship between the parties” (formerly: manifest disadvantage)
See Royal Bank of Scotland v Etridge (No. 2) [2002] 2 AC 773 
Illegality: two cases

Tinsley v Milligan [1994] 1 AC 340 (HL) 
St John Shipping Corp. v Joseph Rank Ltd [1957] 1 QB 267 (QBD)
Performance

Must be made precisely as specified in the contract or required by case law or statute, extending in particular to
specifications of goods or services
time and place of performance
time and methods of payment
any agreed forms of communication
Frustration: coronation cases

Krell v Henry [1903] 2 KB 740 (CA)
Griffith v Brymer (1903) 19 TLR 434 (KBD)

Herne Bay Steam Boat Co v Hutton [1903] 2 KB 683 (CA)

Frustration: some other cases

Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd [1943] AC 32 (HL) – frustration through subsequent illegality
Ocean Tramp Tanker Corp v V/O Sovfracht (The Eugenia) [1964] 2 QB 226 (CA) – a Suez Canal case
J Lauritzen AS v Wijsmuller BV (The ”Super Servant Two”) [1990] 1 Lloyd's Rep 1 (CA)
Breach of Contract: remedies

The most important remedies are:

Damages

Termination of contract

Specific performance

Termination of Contract

This remedy is available in particular in the following three situations:
Breach of condition; see e.g. Hong Kong Fir Shipping Co v Kawasaki Kishen Kaisha Ltd [1962] 2 QB 26 (CA) 

Material breach; see e.g. Cehavve NV v Bremer Handelsgesellschaft m.b.H (The Hansa Nord)  [1976] QB 44 (CA) 

After having made „time of the essence“; see e.g. Behzadi v Shaftesbury Hotels Ltd [1992] Ch 1 (CA) 
Specific Performance

Lord Hoffmann in Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1997] 2 WLR 898 (HL):
Specific performance is traditionally regarded in English law as an exceptional remedy, as opposed to the common law damages to which a successful plaintiff is entitled as of right. … This is the basis of the general principle that specific performance will not be ordered when damages are an adequate remedy. By contrast, in countries with legal systems based on civil law, such as France, Germany and Scotland, the plaintiff is prima facie entitled to specific performance. The cases in which he is confined to a claim for damages are regarded as the exceptions. In practice, however, there is less difference between common law and civilian systems than these general statements might lead one to suppose. 
...

It is true that the defendant has, by his own breach of contract, put himself in such an unfortunate position. But the purpose of the law of contract is not to punish wrongdoing but to satisfy the expectations of the party entitled to performance. A remedy which enables him to secure, in money terms, more than the performance due to him is unjust. From a wider perspective, it cannot be in the public interest for the courts to require someone to carry on business at a loss if there is any plausible alternative by which the other party can be given compensation. It is not only a waste of resources but yokes the parties together in a continuing hostile relationship. The order for specific performance prolongs the battle. If the defendant is ordered to run a business, its conduct becomes the subject of a flow of complaints, solicitors' letters and affidavits. This is wasteful for both parties and the legal system. An award of damages, on the other hand, brings the litigation to an end. The defendant pays damages, the forensic link between them is severed, they go their separate ways and the wounds of conflict can heal. 
Cases for Week 8:

Hadley v Baxendale – download at: http://www.iuscomp.org/gd/courses/Hadley_v_Baxendale.rtf

Taylor v Caldwell – download at: http://www.iuscomp.org/gd/courses/Taylor_v_Caldwell.rtf










